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A NECESSARY DEBATE ON ‘CONFLICT MINERALS’ IN DRC

On 5 March 2014, the European Commission presented an initiative to address the issue of ‘conflict
minerals’. This initiative comprises two instruments; the first is a legislative instrument falling within the
EU's competence in trade and introducing a ‘responsible sourcing’ system for minerals coming from
conflict-affected and ‘high-risk’ areas (draft Regulation); the second is a Joint Communication setting out a
series of measures to promote such a responsible sourcing (referred to below as ‘Accompanying
Measures’).

Remarkably, the Commission’s proposed responsible sourcing system is voluntary; companies importing
3Ts-minerals’, their ores, and gold into Europe will be able to choose whether or not to check and report on
the risks of funding the armed groups active in conflict-affected or high-risk areas. Furthermore, this
system will only apply to a limited number of companies. According to the European Network for Central
Africa (EurAc), the Commission's response to the issue of ‘conflict minerals’ is too weak to break the links
between the exploitation of natural resources and conflict in Eastern DRC* (see our RECOMMENDATIONS and
EURAC POSITION in the following two points).

The main arguments used to justify the inadequacy of the European system generally refer to section 1502
of the US Dodd-Frank Act?, which, according to its detractors, would have a mainly negative impact in DRC.
In other words, the DRC’s experience would demonstrate that the introduction of compulsory supply chain
measures for a large number of companies, as was the case with the Dodd-Frank Act, would be doomed to
failure. The EU's decision to target only a limited number of companies and allow them to decide whether
or not to act responsibly would be the most effective response to the issue of ‘conflict minerals’, it is
argued. According to EurAc, the validity of the arguments based on the negative perceptions of the impact
of the US legislation raises a number of guestions.

The discussions surrounding the proposed EU Regulation seem to have intensified the debate on the
lessons to be learned from the many initiatives launched in DRC to fight against the phenomenon of
‘conflict minerals’. EurAc would like to contribute to this debate by setting out in this document the
ANALYTICAL BASES of its position and recommendations. These bases aim at clarifying the main lessons to be
learned from DRC to date. Taking into account the many different facets of the Congolese artisanal mining
sector, this clarification exercise will inevitably involve a certain degree of complexity. The analytical bases
are therefore presented in 4 chapters, each addressing one of the main issues raised by ‘conflict minerals’
in DRC.

These analytical bases lead us to conclude that the Dodd-Frank Act cannot yet be considered a failure. It
cannot be argued that a purely voluntary system, such as the one proposed by the EU, will be more
successful on the ground (see chapter lll). Principally, it seems that in order to achieve their aims,
American and European legislative initiatives must be accompanied by measures to provide support and
an improved framework for the artisanal exploitation and trade of minerals in DRC (see chapters I-lI-I1V).

Responsible sourcing from DRC is possible (chapter IV). Given the socio-economic importance of artisanal
exploitation in DRC (chapter Il) and its role in the insecurity affecting the country (chapter 1), the EU and
its Member States must do more than merely encouraging responsible sourcing. They have a duty to
make it mandatory.

"EurAc has 39 member organisations from civil society in 12 European countries. These organisations work on and in
the Great Lakes Region. They support civil society organisations in Burundi, Democratic Republic of Congo (DRC) and
Rwanda in their efforts to promote peace, human rights and development.
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RECOMMENDATIONS

Regarding the draft Regulation presented by the European Commission:
- EurAc recommends that the European Parliament and Council

1.

3.

amend it in such a way as to replace the voluntary self-certification system with a mandatory
requirement for companies to carry out and report publicly on their supply chain due diligence
efforts, in line with the OECD Guidance;

maintain the global geographical scope of the legislative proposal, while adopting a definition of
‘conflict-affected and high-risk areas’ that is as close as possible to that proposed by the OECD
Guidance’;

broaden the scope of companies covered by the Regulation, currently limited to primary importers of
minerals and/or metals, to include the main companies that place in Europe finished or semi-finished
products containing the 3Ts and gold.

Regarding the Accompanying Measures to the draft Regulation, as set out in the Joint Communication:
- EurAc recommends that the European Commission and the European External Action Service (EEAS):

4,

provide more detailed information to the European Parliament, the Member States, the States and
civil society organisations of the Great Lakes Region on the type of measure actually envisaged by
the EU in the three areas of intervention identified in the Communication (initiatives for the private
sector, political dialogue and development cooperation) and on how these measures will be funded
and implemented;

- EurAc recommends that the European Commission, the EEAS and the Member States:

5.

increase their support to ICGLR's® Regional Initiative against the lllegal Exploitation of Natural
Resources (RINR), and encourage the ICGLR member States of the to respect their commitment to
implement the ‘Protocol on the Fight against the lllegal Exploitation of Natural Resources’, made in
2010 during the Lusaka Special Summit on the illegal exploitation of natural resources;
support a formalisation process of the artisanal mining sector in DRC that recognises the importance
of the artisanal sector for the Congolese people and that organises its coexistence with the industrial
sector. EU support should focus on strengthening the legislative framework (revision of the 2002
Mining Code), the administrative services responsible for applying it (DGM, SAESCAM, Mining police,
etc.), the artisanal miners, the mining cooperatives and the local communities. This strengthening
should aim at :
e guarantee greater protection for artisanal miners and the women who work in the mines;
e define the areas reserved for artisanal exploitation (‘Zone d’Exploitation Artisanale’, ZEA);
e clarify the mechanisms for settling land conflicts between the owners who hold the (traditional
or formal) land rights and those who hold the mining rights;
e increase understanding of current standards at national and international level,
e offer incentives to local stakeholders (miners, cooperatives and companies) for joining the
formal sector;
e develop trust between miners and the Congolese authorities.
provide continuous, coordinated support to Security Sector Reform (SSR), particularly in order to end
illegal involvement of the Congolese army in the exploitation and trading of minerals ;
support the disarmament, demobilisation and reintegration (DDR) efforts for a number of armed
groups still active in the Eastern DRC to open the door to their lasting reintegration into society and
end instability;
encourage and consider investment in transport and communication infrastructures. Opening up
isolated regions will have a positive impact on economic activities and on security situations, and will
increase the chances of the most isolated mining areas to benefit from the various initiatives that aim
at introducing a responsible mineral sourcing from DRC.



EURAC POSITION

I. Draft Regulation

The Commission’s draft Regulation introduces a system allowing businesses importing 3Ts-minerals, their
ores, and gold to the EU to choose whether or not to opt-in and self-certify as ‘responsible’, i.e. as having
checked the risks that that their supply chains contribute to fund conflict or serious human rights violations.
Importers that choose to join the system will have to conduct due diligence on their supply chains, in
accordance with the related OECD framework’ (referred to below as ‘OECD Guidance’). The draft
Regulation states that information submitted by self-certified importers to EU Member States must be sent
to the European Commission, which will use it to draw up a list of ‘responsible’ smelters and refines (Article
8). No sanctions will be imposed nor on importers that choose not to self-certify, neither on those that
choose to do so but that do not respect the provisions of the Regulation.

The main strength of the draft Regulation is that it is global in scope. In fact, ‘responsible’ importers will
have to carry out checks in all regions from which they are sourcing, where such localities are identified as
areas ‘in a state of armed conflict, fragile post-conflict as well as areas witnessing weak or non-existent
governance and security, such as failed states, and widespread and systematic violations of international
law, including human rights abuses’®. In this way, the European proposal differs from the US Dodd-Frank
Act, which focuses only on Central Africa and on DRC in particular (see ANALYTICAL BASES, chapter lll).
‘Conflict minerals’ are in fact a global problem and are not limited to DRC’.

However, the Commission proposal makes it difficult to create a truly responsible European supply chain,
mainly due to two aspects of the legislative proposal: on the one hand, the voluntary nature of the self-
certification system and on the other hand, the limited number of companies potentially covered by this
system.

Regarding the_first aspect: a legislative proposal intended to regulate the private sector should not be a
purely voluntary measure.

- It should be stated that although the voluntary standards in the OECD Guidance have been available to
businesses since 2010, very few companies have chosen to apply them. 80 % of the 186 European
companies studied by the NGO SOMO do not publish any information on whether or not they check the
risk that their supply chains fund conflicts or human rights violations'®. A cost-benefit analysis
commissioned by the European Commission in 2013 showed that only 4 % of the 330 businesses studied
were voluntarily reporting on their due diligence practices'’. The impact of voluntary regulations on
business practices is extremely limited, even when the public regulator restricts itself to applying
transparency rules. It is therefore difficult to establish the added value of the European Commission’s
legislative proposal. In the area of due diligence, it was not until the adoption of the Dodd-Frank Act
that companies began to change their sourcing practices from DRC* (see also ANALYTICAL BASES, chapter
).

- The choice of a voluntary measure can also be contested in view of the international obligations of the
EU and its Member States. The International Bill of Human Rights specifies the obligation for States to
protect human rights, and was itself further elaborated in other international treaties and standards,
such as the United Nations ‘Protect, Respect and Remedy’ Framework. In virtue of this obligation, States
have a duty to ensure that businesses operating in conflict zones are not involved in human rights
violations. Companies themselves have a responsibility to respect these rights, including the
responsibility to ensure human rights due diligence.

However, with the voluntary approach of the European Commission’s draft Regulation, it is
citizens/consumers who are ultimately responsible for protecting and respecting these rights. If States
do not introduce mandatory measures for companies, it would be up to European citizens to
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differentiate the ‘good’ from the ‘bad’, using their consumption choices to penalise companies that have
chosen not to source responsibly.

In addition, the self-certification system proposed by the Commission doesn’t expect that European
consumers have access to information enabling/allowing them to differentiate the companies sourcing
responsibly or not (see second aspect below).

Regarding the_second aspect, a self-certification system aimed solely at companies importing 3Ts-minerals,
their ores, and gold (smelters, refineries and traders) to Europe is not satisfactory.

- The scope of companies covered by the legislative proposal does not include ‘end users’ of the 3Ts and
gold, i.e. companies that sell component parts or finished products containing those minerals. According
to the Impact Assessment commissioned by the European Commission prior to the publication of the
draft Regulation, the importers targeted by the legislative proposal represent barely 0.05 % of Europe-
based companies®. If all the importers in question voluntarily decided to join the self-certification
system, which is unlikely, only around 400 (European and non-European) companies might be certified
as ‘responsible’ importers ™.

The draft Regulation's voluntary nature and restricted scope of companies are even more questionable as
the European market represents 25 % of global trade in the 3Ts and 15 % in gold™. In view of the size of
the European market, a mandatory approach that also applied to other categories of companies would
allow the EU to have a real leverage effect on markets and on conpanies' supply chain practices.

According to a recent analysis by the NGO Global Witness, the EU represents almost one quarter of the
global trade in 3Ts and gold minerals and metals, i.e. a trade volume of € 28.5 billion. In 2013, the EU
imported approximately € 19 million of these minerals directly from DRC and its nine neighbouring
countries. These minerals also entered the EU in the form of components for a large number of products,
such as laptops and mobile phones. Also in 2013, the EU imported 240 million mobile phones and more
than 100 million laptops, at an estimated value of € 58 billion. In the same year, Germany was the largest
European importer of mobile phones and laptops , followed by the United Kingdom, the Netherlands and
France.

It is time that the EU changes tack and listen to the citizens’ expectations for a fairer and more
sustainable economic model. A number of trade and investment opportunities are currently available to
European companies in countries producing natural resources. However, peace and respect for human
rights are essential conditions for development in these countries. The creation of shared prosperity
between Central Africa and the European continent requires the EU to change its approach, particularly
as regards the responsible sourcing of minerals from conflict-affected and high-risk areas.
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Il. Joint Communication

In their Joint Communication, the Commission and the European External Action Service (EEAS) present the
EU's responsible sourcing initiative as complementary to its foreign and cooperation policy. The document
proposes several ‘Accompanying Measures’ that will strengthen the impact of the European Regulation and
are intended to reflect the EU's ‘integrated approach’ in the area of responsible sourcing. This ‘integrated’
approach aims to (1) reduce the possibilities for funding armed groups, (2) improve the ability of EU
operators to comply with existing due diligence frameworks, and (3) reduce global markets ‘distortions’
affecting minerals coming from conflict-affected or high-risk areas. As regards DRC, the Communication
refers directly to the EU Strategic Framework for the Great Lakes Region, which is intended to fight against
the illegal exploitation of natural resources and support their transparent and sustainable management™.

The Communication sets out 13 types of action in 3 areas of intervention: 5 incentives for the private
sector'’, 3 forms of political dialogue with third countries'® and 5 areas for development cooperation with
third countries®. It is difficult to judge the actions proposed by the Joint Communication, as they are
extremely vague. The actions in point C. ‘Fighting poverty and rebuilding the economy’ (p.12) of the EU's
Strategic Framework for the Great Lakes Region are slightly more elaborated, but no detailed information
are provided on how the EU intends to implement them.

Further information should therefore be provided on the EU’s planned measures in the context of its
‘integrated approach’ for a responsible mineral sourcing, particularly as regards development
cooperation with DRC and the other countries in Central Africa.

The EU’s Instrument for Stability (IfS) currently devotes € 5.5 million to 3 projects fight against the
phenomenon of ‘conflict minerals’ in the Great Lakes Region®®: support for the implementation of the
ICGLR's Regional Initiative against the Illegal Exploitation of Natural Resources (€ 3 million), support for the
OECD Secretariat in promoting its Guidance on due diligence (€ 1 million) and strengthening the capacity of
local non-state actors to manage contentious issues related to access to land and natural resources (€ 1.5
million over 2 years).

The actions listed in the Joint Communication and the EU Strategic Framework, as well as those currently
being implemented under the IfS budget, make us doubt that the EU has correctly assessed the
development issues related to the artisanal mining sector in DRC (see ANALYTICAL BASES, chapter Il). In
this respect, these actions should form integral part of the European Council and Parliament debates
that will take place within the framework of the adoption process of the draft EU Regulation.

Firstly, the available information says nothing about how the EU intends to distance itself from
international initiatives on ‘conflict minerals’, which are created with little consultation with local actors,
but are, rather, imposed upon them. These actors have therefore not been able to understand the
objectives of the initiatives and perceive them as measures imposed from abroad that are not directly
profitable to them?. If the EU addresses demands to these actors involved in the artisanal mining sector,
it should start by helping them to understand, take on board and comply with these requirements. If the
EU ignores the local actors’ problems in complying, it risks increasing the economic fragility of the
populations dependent on the sector and preventing the effective implementation of the different
initiatives promoting responsible sourcing (see also ANALYTICAL BASES, chapter IV).

Secondly, it must be noted that only limited resources are currently dedicated to supporting local
stakeholders. Only € 1.5 million over two years have been devoted to the capacities of local non-state
actors. This funding only targets local civil society organisations, through two regional workshops, support
for greater coordination between them and grants for 12-month projects®”. However, the Joint
Communication commits the EU to ‘building [third countries] further capacity to implement the national
due diligence frameworks’. On the one hand, this capacity-building should be extended to other types of
actors directly involved in artisanal activities rather than just civil society organisations. On the other hand,
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it should go further than the management contentious issues related to land and to natural resources, to
more generally cover the capacity to control artisanal mining and manage the practices of this sector
(ANALYTICAL BASES, chapter IV).

The EU must therefore develop specific Accompanying Measures to support the formalisation of the
Congolese artisanal mining sector and the capacity of the local stakeholders (miners, mining
cooperatives, provincial services, companies and civil society organisations) to respect exploitation
conditions in compliance with the OECD’s due diligence framework. In doing this, the EU would distance
itself from the US, which have unfortunately omitted to reinforce the adoption of the Dodd-Frank Act
with measures for bridging the gap between the provisions of section 1502 and the lack of (technical and
financial) capacity of the local stakeholders to regulate the artisanal mining sector (see also ANALYTICAL
BASES, chapter IV).

The reference in the Joint Communication to the EU's Raw Materials Initiative (RMI) also leads us to
guestion to what extent development issues linked to artisanal mining in DRC have been taken into
account. The RMI intends to combat the ‘market distortions’ affecting the price of minerals that are
‘critical’ to the European economy®, in order to guarantee the security of the EU's supply. This is an
aggressive trade strategy that aims to eradicate any measure by the countries producing these minerals to
protect their resources or to generate fiscal revenues for their own development (quotas, taxes, etc.)™.
However, the formalisation of the artisanal mining sector, which would facilitate the creation of a
responsible supply chain from DRC, is largely linked to the miners’ ability to access a fair sales price for
their minerals (see ANALYTICAL BASES, chapter I). In addition, the artisanal mining sector's contribution to
development in DRC also involves the organised contribution of some of the revenues it generates to the
national, provincial and local public finances (see ANALYTICAL BASES, chapter Il). This contribution, for
example, would allow the Congolese Government to cover part of the costs generated by the formalisation
of artisanal mining and fund local development. Therefore, the reference to the RMI does not seem
consistent with an ‘integrated’ EU approach that takes account of the development issues related to mining
in DRC.

Another key problem apparently not covered by the Joint Communication measures is the illegal
involvement of the Congolese army (FARDC) in the exploitation and trade of artisanal minerals (see
ANALYTICAL BASES, chapter ). The Accompanying Measures should make it possible to respond to (1) the
weakness of the management and the democratic control of the Security Sector in DRC, which prevents
the army from achieving its mission of protecting the territory and the population, and (2) the problems in
the justice system that perpetuate the impunity of members of the security forces responsible for crimes
against the population and/or illegally involved in the trade of natural resources. The EU had been involved
in reforming the Congolese army through its EUSEC mission since 2007”°, but decided to close this mission
at the end of 2014. An ‘integrated’ EU approach to the responsible sourcing of minerals from DRC should
lead the EU and its Member States to continue to support Security Sector Reform (SSR) in DRC, particularly
the reform of the FARDC, and to maintain regular political dialogue with the Congolese authorities on the
implementation of the SSR process.

It is feared that the actions contained in the Joint Communication and the EU's Strategic Framework, as
well as those currently being implemented under the IfS, will not lead to the sustainable formalisation of
the Congolese artisanal mining sector in the next few years, although a responsible supply chain from
DRC to Europe is already necessary. The best way to accelerate the process is to engage all the public and
private stakeholders involved in supply chains to the EU. Here again, the draft EU Regulation's voluntary
approach and limited scope of companies should be abandoned.
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ANALYTICAL BASES

Chapter I. ‘Conflict minerals’, not ‘conflicts for minerals’

This chapter explains why a strong, ambitious EU legislation
(recommendations 1-2-3) and accompanying measures on
security aspects (recommendations 7-8-9) are necessary.

Certain voices have been denouncing the fact that the many initiatives designed to fight against the
phenomenon of ‘conflict minerals’ in DRC are inappropriate insofar, as these minerals are not a root cause
of the conflicts affecting Eastern DRC for the last 15 years®. These initiatives are said to overestimate the
role of minerals in the violence and, therefore, hit the wrong target.

It is true that over the last few years, certain analyses have reduced the conflict in DRC to a bloody struggle
to access and control the country's natural resources. This harmful simplification can be explained by the
need of certain campaigns to send an easily understandable message to the public. By doing so, it omits to
mention other key factors, such as the decline of the Congolese State and army, the impoverishment of the
population, ethnic tensions, land conflicts, the lack of communication infrastructures and the isolation of
certain parts of the country.

However, the exploitation and trade of natural resources continue to play a major role in insecurity at local
and regional levels, and justify the specific measures to fight against this phenomenon. For more than ten
years now, United Nations®’, journalists®® and NGOs® reports described and condemned the fact that
different national and foreign armed groups active in DRC have for many years been funded by the
country’s artisanal mining, particularly the exploitation of the 3Ts and gold. Despite the existence of these
many reports, the response of the international community remains limited.

It is important to stress that the armed groups employ many different economic strategies and that the
illegal trade in minerals is just one component of these strategies’. It is often difficult to establish clearly
the level of involvement of particular groups in the exploitation and trade of natural resources. For
example, M23 has never developed a strategy to directly control mining territories®, but ‘has always
strived to form alliances with local armed groups that clearly control the mining sites’*’. Some of these
alliances were formed before the integration of the former CNDP into the FARDC in March 2009*.

It should be stressed that the ‘conflict minerals’ issue has not disappeared in DRC. The security situation
in many mining areas has not improved over the last year, despite the recent defeat of M23 and the joint
military operations by the Congolese army and MONUSCO against the ADF and the APCLS. Of the 1,088
artisanal mining sites visited by IPIS*® in the provinces Orientale (Ituri), North and South Kivu, Maniema
and in northern Katanga, 504 are experiencing ‘military interference’ (illegal taxation) and in 46 cases
there have been reports of forced labour®. On 313 sites, the observed interference is attributable to the
Congolese army (FARDC)*.

Although it is important not to exaggerate the role of minerals in conflict dynamics and instability affecting
Eastern DRC, it is nevertheless important to consider this role. It should be recognised that ending the
illegal trade of minerals will not directly end the conflict. However, it would be underestimating the
importance of this trade to reduce it to a simple concomitant factor in the conflict and a simple ‘means to
finance military operations’®. According to the scientific literature, natural resources can affect three
aspects of a (social or armed) conflict: the outbreak, the duration and the intensity®. In the case of the
armed violence in Eastern DRC, the minerals are mainly affecting the duration of the conflict, through the
‘looting mechanism’* used by certain armed groups to finance their activities, but also (and especially as

regards the DRC at the moment) through the ‘greed mechanism’®.

Money from the artisanal mining sector (illegal taxes) is not only used to finance combat and military
conquests (purchase of arms and equipment). It also funds the personal enrichment of certain senior

7



officers in the Congolese army (FARDC) or rebel groups, certain members of the authorities and the local
elites: ‘the sector is reqgulated by an informal administration, with taxes and other duties specifically
benefiting local chiefs and soldiers, as well as several administrative services that ‘siphon off’ some of the
money that should go to the public Treasury’*'. The beneficiaries of this traffic sometimes employ armed
groups when a conflict of interest appears between them, thus fuelling the violence around the mining
sites. This was the case in the past in Walikale, Rubaya and Mukungwe.

Interest in the illegal trade of Congolese minerals is not just local, but also regional: ‘several mafia
networks have been developed in the province (of South Kivu), with ramifications for neighbouring
countries”. According to the United Nations, ‘98 per cent of the [artisanal] gold produced in DRC [in 2013]
was smuggled out of the country’, with a value of between $ 383 million and $ 409 million and losses for
the Congolese State of $ 7.7 million to $ 8.2 million in tax revenue®. This gold is exported primarily to
Burundi, Uganda, Tanzania, and South Sudan, and is then transferred either to Dubai, one of the main
global hubs for the gold trade, or to Dar es Salaam®*. As regards the 3Ts, the United Nations confirm ‘a
continuing pattern of smuggling to Rwanda ... While there is residual smuggling to Uganda and Burundi®. A
key incentive is the significant price differences between DRC and Rwanda“®.

Certain countries in the region therefore have an interest in the illegal trading of Congolese minerals
which is facilitated by insecurity and instability in Eastern DRC. The beneficiaries of this trade in
neighbouring countries may be individuals, often members of the local elite, or members of the State
apparatus. These different interests could partly explain Uganda and Rwanda’s contribution to the
instability caused by certain groups in DRC, as documented over the last few years by the United Nations
Group of Experts on DRC. Either the neighbouring States tolerate the involvement of their citizens in the
illegal activities of armed groups in DRC, or they directly facilitate or support these activities themselves.

The perpetuation of the conflicts in Eastern DRC can therefore be partly explained by the fact that a
number of stakeholders have more to gain from instability and insecurity than from peace and the
formalisation of the economy: ‘the Congolese actors (...) prefer to organise and maintain constant but low-
level insecurity rather than seeing the security situation improve. This choice facilitates the illegal
exploitation of natural resources and the continued unrest in territories in which they can collect arbitrary

taxes’™ .

A balanced and objective approach to the issue should consider the illegal exploitation of natural
resources as one key factor, among others, contributing to the perpetuation of insecurity in DRC. To this
effect, initiatives to break the links between natural resources and conflict are necessary but not
sufficient. They must be part of a global peace-building approach in DRC that takes account of the
complexity of this conflict.



Chapter Il. The artisanal mining sector: not only a question of peace, but also of development

This chapter explains why the EU must support formalisation of
the artisanal mining sector that recognises its importance for the
Congolese population (Recommendation 6)

Contrary to the idea generally conveyed in public opinion, artisanal mining in the DRC is an established
practice and not illegal per se. It was authorised in the 1980s by president Mobutu, when it was mainly
concentrated on the provinces of Kasai and Katanga. Artisanal mining in Kivu at the time focused on the
gold concessions operated by the former Belgian company Sominki before undergoing substantial
development following the coltan boom in 1999-2000%. The Congolese Mining Code, adopted in 2002 and
pending revision since 2012, established a legal framework for regulating the industry®®, and permits
artisanal mining in specific areas (“zones d’exploitation artisanale”, ZEA).

The artisanal mining economy is a major survival economy on which an estimated 10 million Congolese —
16% of the population — are directly or indirectly dependent®. In addition to the workers (artisanal miners),
whose number is estimated at 2 million across the DRC, there are: ‘all the people who revolve around the
sector for transportation, preparing food, etc.”>'. When compared to the working Congolese population as
a whole (estimated at 30 million people), these figures are not to be overlooked — especially when one
considers that the industrial mining sector provides only 20,000 to 30,000 direct and indirect jobs in the
DRC.*

However, the artisanal sector has contributed little to the development of DRC at local®® or national level.
Of course, this should be attributed in part to the insecurity in the country and the illegal interference of
armed groups and the Congolese army in mining and the artisanal minerals trade. But the explanation also
lies in the mismanagement of the sector by the authorities in Kinshasa and in the provinces. The
Congolese Government does not seem to have a clear vision or policy about the future of the sector.”® Will
it ultimately be condemned to make way for industrial mining? Or is it envisaged that the two sectors —
artisanal and industrial — will exist side-by-side, as demanded by civil society in the East of the country? At
present there is no common vision and no clear ideas, which is fuelling the uncertainty around the dual
nature of the formal and informal sectors since “agents of the state are present on all the artisanal sites
(the Division des Mines, SAESSCAM, the Police of Mines, FARDC, the chef de territoire, etc.) and manipulate

the legal framework for their own ends” >

According to professor Stefaan Marysse, the way the artisanal sector operates is one of the main “black
holes” for mining revenue in the DRC. The value of illegal exports of artisanal gold, equivalent to 98% of
production in 2013, is between 383 and 409 million dollars™. Across the artisanal sector as a whole, fraud is
said to lead to an annual shortfall of around 100 million dollars in the State budget’’. Considering the
estimated scale of global reserves for tantalum (25%) and tin (7%) in DRC>®, and the estimated value of the
Congolese artisanal gold production®, the collection and redistribution of artisanal mining revenue is a
major issue for DRC’s development.

Despite the importance of development issues outlined briefly in this chapter, it is to be feared that they
are not taken into account in the EU’s current responsible sourcing strategy. In light of this, as explained
in EURAC POSITION (see point Il), the Accompanying Measures being proposed in the Joint Communication
and those that are currently being implemented by the European Commission and the EEAS do not seem
satisfactory.



Chapter lll. Section 1502 of the Dodd-Frank Act: what lessons can be learned?

This chapter explains why a strong and ambitious EU legislation
(recommendations 1-2-3) is necessary.

Following the international community's awareness, a number of binding and voluntary initiatives have
been introduced over the last few years to address the issue of ‘conflict minerals’. Central Africa, and more
particularly DRC, has become the main laboratory for public and private efforts at international, regional
and national level to implement certification, traceability and mineral supply chain due diligence®. Section
1502 of the Dodd-Frank Act is the most frequently discussed initiative in current debates on the draft EU
Regulation. These discussions generally refer to the voluntary nature of the proposed EU system.

A report commissioned by the Federation of German Industries®, and produced by the Oko Institute®,
seems to have helped to invalidate the mandatory approach of the US legislation in the eyes of certain
sections of the public and the European Commission. It refers to certain negative perceptions of the
impacts that the adoption of the Dodd-Frank Act in 2010 would have had in DRC. These negative
perceptions reduce these impacts to the consequences of the withdrawal of some of the main international
purchasers of Congolese 3Ts (end-users and the smelters that supply them)®>. This resulted in difficulties for
Congolese 3Ts to access the international market and, consequently, in a drop of their prices. This ‘de facto
embargo’ had serious socio-economic repercussions in the provinces concerned.

In this respect, we can criticise section 1502 for its too strict and geographically limited interpretation of
the OECD Guidance on due diligence®. The US legislation introduces ‘conflict-free’ labelling only for
Congolese minerals, whereas due diligence is first and foremost a process for identifying and managing
risks that should be applied in_every conflict-affected or high-risk region of the world that produces
minerals. The draft EU Regulation seems to have learned certain lessons from the shortcomings of section
1502. However, these do not justify the voluntary nature of the EU system.

It is important to point out that if the EU's self-certification system became compulsory, and not voluntary
as it currently is, it would not necessarily be appropriate to compare the effects it may have in DRC with
the negative perceptions of the impacts of the US legislation :

Firstly, because there are considerable differences in the approach of the two initiatives, so making the
European system compulsory would not place the same requirements on companies as the US legislation.
Secondly, as is demonstrated in the rest of this chapter, because these negative perceptions only reflect a
very small part of the lessons that can be learned on the ground.

The detractors of the Dodd-Frank Act generally omit to mention that its adoption in July 2010 was followed
between September 2010 and March 2011 by the suspension of artisanal mining activities decided by
President Kabila. The problems of Congolese artisanal products to access the international market, as
observed in 2010, and the resulting socio-economic difficulties, were therefore not only caused by the US
legislation. It is true that the ‘de facto embargo’ is partly attributable to the adoption of section 1502 of the
Dodd-Frank Act in 2010, and that in certain areas it promoted the illegal smuggling of Congolese minerals
to neighbouring countries®. However, reducing the effect of section 1502 on the above-mentioned facts or
even, as some do, blaming the Dodd-Frank Act for most of the problems encountered by miners and local
communities, seems to demonstrate a simplification of reality that is just as harmful as reducing the
conflict in DRC to a fight to control its natural resources.

Section 1502 of the US Dodd-Frank Act only entered into force in January 2013 and set the date for
companies to submit their first due diligence reports at 2 June 2014. Only 1,315 companies have so far
done this, of the 6,000 identified by the US financial authorities. The initial analyses of the available reports
suggest that, with a few exceptions, the majority of the companies declarations lack relevant information®.
The companies targeted by section 1502 must considerably increase their efforts to ensure that their
reports amount to more than a simple ‘box-ticking’ exercise and lead to real reforms in their supply chains.
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So it will be a few more years before categorical and definitive conclusions can be drawn on the effects of
the Dodd-Frank Act on companies' supply chain practices.

The same applies to the impacts of section 1502 in DRC. According to a recent IPIS study, ‘the initiatives’
effects overlap, sometimes supporting and sometimes contradicting one another. As such, none of the
initiatives’ impacts can be assessed in isolation’®’. Generally speaking, the security and socio-economic
effects of the initiatives observed at ground level vary depending on the local context of the exploitation
and trading of the minerals: the least isolated regions, most closely monitored by the international
community and the local stakeholders, have seen a gradual improvement in their socio-economic situation
(although it still falls short of its pre-presidential suspension level) and increased security. On the other
hand, no improvement has been observed in the socio-economic or security situation in more remote areas
which have not yet profited from more concrete initiatives to resuscitate trade®.

The more obvious effect of the Dodd-Frank Act is that it has forced all the public and private stakeholders
involved in the artisanal mining sector, both in DRC and abroad, to acknowledge their responsibilities. It
has encouraged several States, (US, China and Canada) and the private sector (traders, smelters and end
users) to take a stand and define targeted actions on the issue of ‘conflict minerals’. After turning their
backs on Congolese 3Ts in 2010, several parties involved in the supply chains have decided to engage or re-
engage in DRC, through initiatives such as the Conflict Free Tin Initiative® (Kalimbi mine in South Kivu) for
tin, Solution for Hope’ (Mai Baridi mines in Kisengo and Luba mines in Katanga) or Making Africa Work™
(Kisengo mine in Katanga) for tantalum. These initiatives feed into the Conflict Free Smelters (CFS)
programme,’” created in 2011 by the EICC and the GeSI (Conflict Free Sourcing Initiative). These closed-pipe
projects allow the companies involved to work together throughout the supply chain (from the mine to the
end-product) to identify and manage the risks in the mines and along the trade routes. It is more than likely
that these initiatives would not have been implemented without the adoption of the binding
requirements set out in the Dodd-Frank Act.

As regards the other effects of the US legislation in DRC, the observation in the field from 2010 to the
current day has led us to make several observations that nuance the sometimes hasty conclusions of the
pro- or anti-Dodd-Frank positions. Although it is true that the de facto embargo has had negative economic
consequences locally in the concerned Congolese provinces, it has also led to decreased revenue for the
armed groups and an improved security situation for certain mining sites”. These observations apply
primarily to the 3Ts, not to gold. In fact, in many regions, such as North Katanga, the miners reacted to the
decline of the 3Ts sector by moving into the informal gold sector’®; ‘gold is not closely monitored and can
easily be smuggled out of the country, its prices are not affected by the international scrutiny on conflict
minerals. In early 2013, for example, the discovery of the Musebe gold mine attracted approximately 15,000
creuseurs. Other sources indicate that there may be up to 30,000 miners in the site’””. This means that 80%
of the artisanal miners in the 2013-2014 IPIS mapping study are working in the gold sector’®.

11


http://solutions-network.org/site-cfti/
http://solutions-network.org/site-solutionsforhope/
http://www.kemet.com/conflictfree
http://www.conflictfreesourcing.org/

Chapter IV. Responsible sourcing from DRC is possible... under certain conditions!

This chapter explains why a EU legislation making due diligence
mandatory (recommendation 1) and Accompanying Measures
supporting the formalisation of the artisanal mining sector and the
capacity of the local actors are necessary (recommendations 4-5-6).

In addition to the OECD Guidance on due diligence, section 1502 of the Dodd-Frank Act and the closed-pipe
projects set up by the private sector, other national and international initiatives promote the certification
of mines, the traceability of minerals and supply chain due diligence. Although the following list is not
exhaustive, it is important to mention:

- the legislation in DRC and Rwanda, adopted in 2012, making due diligence compulsory for all companies
operating in the 3Ts and gold sectors. According to recent information, the current revision of the
Congolese Mining Code will increase compulsory due diligence in DRC;

- the qualification and certification process for mining sites in Eastern DRC, officially introduced by
Ministerial Decree in February 2012; this aims to establish the security and social conditions of mining
sites through three categories: red (unsatisfactory, no certification), orange (satisfactory but not enough
for certification) and green (entirely satisfactory, certification awarded).

- the six tools of the Regional Initiative against the lllegal Exploitation of Natural Resources (RINR)”’,
adopted by the Heads of the ICGLR Member States. These tools include the issuing of a regional ICGLR
certificate guaranteeing the minerals’ mine of origin. In DRC, only minerals from mining sites certified
by the Government as ‘green’ can receive an ICGLR certificate.

The draft EU Regulation is below the legal standards already in force in DRC and other ICGLR member
States , as well as in the United States, where due diligence is mandatory for companies. The EU is
diluting these standards, instead of helping to create a level playing field in the markets. Importers
choosing not to join the Commission’s self-certification system will still be able to access the European
market.

By doing this, the Commission has not taken account of the position of the European Parliament of
February 2014 promoting European legislation that includes legally binding provisions for companies
involved in mineral supply chains to Europe’®.

The security improvements due to the efforts to demobilise and disarm the armed groups in Eastern DRC
have allowed progress to be made in the qualification and certification process of mining sites over the
last few months. The security and social conditions of 86 artisanal sites are currently considered sufficiently
good to be validated as ‘green’ by the Government’®; 17 of these sites are in North Kivu, 9 in South Kivu, 45
in Maniema and 15 in northern Katanga. This number remains low considering the 497 artisanal sites (out
of 1,088) that the IPIS recently identified as ‘free’ of involvement by armed groups®, although it represents
significant progress.

The same applies to the ICGLR certification mechanism on the origin of minerals in DRC: since its launch in
July 2013, the country has issued 924 regional certificates; 733 for gold, 145 for tin and 45 for tantalum.
The compliance of certain certified batches of minerals, particularly gold ones, with the standards of the
ICGLR (themselves inspired by the OECD Guidance) is questionable. But here too, this recent progress is
encouraging and creates real opportunities for responsible supply chains from DRC.

On the ground, these initiatives are facing feasibility and reliability problems, principally due to
governance and security issues. These problems are not new. Even in 1996, it was already observed that
given the weakness and corruption of the central Government, the DRC’s wealth was within the grasp of
any group violent and determined enough to impose its control by force®'. Governance ‘has traditionally
been a significant flaw in Eastern DRC, and more than ever it is an essential issue to ensure the success of
the initiatives (...) Monitoring and certifying the artisanal mining sector cannot be sustainable in the long

term without heightened capacity of the local, provincial and national administration’®.
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The processes for site qualification and ICGLR certification of products still face several major hurdles:
massive mining fraud in the surrounding countries to the east (Uganda, Rwanda, Burundi and Tanzania), a
the incapacity of the administrative services and the non-payment of the salaries of the officials
responsible for managing the artisanal sector, the slowness of the mining site qualification process, the
heavy involvement of the FARDC in the illegal exploitation and trade of minerals (62% of cases of ‘military
interference’ observed by IPIS).

Minerals can now be sourced responsibly from DRC, primarily thanks to recent progress in the mine
qualification and mineral certification systems. Indeed, these are key stages in the implementation of
responsible supply chains from DRC. Unfortunately, certification, traceability and due diligence are in fact
complementary and mutually supportive. Without a reliable certification and traceability mechanisms, a
widespread responsible sourcing from Eastern DRC will remain hypothetical.

Unfortunately, the reliability of the certification and the traceability of minerals in DRC are undermined
by the (technical and financial) inability of the local authorities to manage the artisanal mining sector. In
this respect, it is unfortunate that the US have omitted to support section 1502 with measures that
reinforce the capacity of the local actors to manage the artisanal mining sector. The EU must not repeat
this error.

The EU and its Member States must therefore develop specific Accompanying Measures to support the
formalisation of the Congolese artisanal sector, particularly the mine qualification processes and the
ICGLR certification mechanism, and the capacity of the local actors (miners, mining cooperatives,
provincial services, companies and civil society organisations) to respect exploitation conditions in
compliance with the due diligence standards set out by the OECD.
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