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Breaking the links between
natural resources and conflict:
The case for EU requlation

A civil society position paper

This group of 59 European and global
non-governmental organisations calls on the
European Commission to adopt legislation
requiring European business entities to
conduct supply chain due diligence in order to
ensure that they do not contribute to conflict
financing or human rights abuses in the
production and trade in natural resources.’

Such legislation should, at a minimum,
meet international standards endorsed by
the United Nations and by the Organisation
for Economic Cooperation and Development
and reflect principles contained within the
European Union's own Corporate Social
Responsibility strategy.?

The global nature of modern supply chains means
that natural resources that have fuelled some of the
world's most brutal conflicts are bought and traded
internationally, including by companies operating
in the European Union (EU). EU-based companies
using natural resources must do more to prevent
their operations from directly or indirectly causing
harm. A legislative framework is needed to clarify
the responsibilities of European companies and

to provide the basis for appropriate oversight by
regulators, markets and consumers.

The EU was awarded the Nobel Peace Prize in 2012
for its advancement of peace and human rights.
The EU is also the world's largest trading bloc and

is home to many leading global corporations that
trade in natural resources and manufacture raw
materials. Furthermore, the European Commission
(EC) and Member States together provide more than
half of all worldwide development aid, including

to countries affected by natural resource-fuelled
conflicts.? The size of the European market means
that the EU is well placed to influence global supply
chains and promote transparent and responsible
sourcing in other jurisdictions.

EU Member States have a duty under international
and European human rights law to ensure that
those businesses operating within their jurisdiction
are not causing or contributing to human rights
abuses, directly or indirectly, through their business
activities. Legal requirements are already being
imposed on how companies manage supply chains
of natural resources by countries outside the EU,
such as the United States (US), in an effort to
interrupt instances of conflict financing.

EU Member States must make this a priority. The
importance of transparent and responsible management
of natural resources and their supply chains was
reiterated in the final declaration of the June 2013 G8
Summit.* The European Commission recently launched
a public consultation on a ‘possible EU initiative on
responsible sourcing of minerals originating from

i We use the terms 'natural resources’ and ‘raw materials'
throughout this document to refer to natural resources,
including minerals, which, through production or trade, may
fund or fuel conflict, instability or human rights violations.
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conflict-affected and high-risk areas. Recent revisions
to the EU Transparency and Accounting Directives
and the Commission’s public commitments to greater
support for the Organisation for Economic Cooperation
and Development's (OECD) Guidelines for Multinational
Enterprises and Due Diligence Guidance are important
steps towards this goal. But these measures do not
go far enough.® We recommend that the European
Commission introduce legislation that:

¢ C(Creates a legally binding obligation on
business to conduct supply chain due diligence
to identify and mitigate the risk of conflict
financing and human rights abuse;

® [s based on the relevant international
instruments, including the International Bill of
Human Rights, International Labour Organization
(ILO) core treaties and other international
human rights law and standards,® International
Humanitarian and Criminal Law, and the OECD
Due Diligence Guidance for Conflict-Affected and
High-Risk Areas (OECD Guidance);

* Recognises the State duty to protect human
rights as defined by International Human Rights
Law, the company responsibility to respect
human rights as contained within the United
Nations (UN) Guiding Principles and the need
to facilitate victims' access to justice;’

* Applies to all segments of the supply chain;®

* Has a global geographical scope, meaning that
due diligence should be conducted on supply
chains originating in any conflict-affected and
high-risk area;’

* Has a broad material scope applicable to all
natural resources;™

* |s founded on a risk-based approach that includes
and emphasises a risk mitigation framework and
considers impacts on individuals and communities;

¢ Complements existing EU initiatives and
legislation to promote transparency and
promote sustainable development;

® Forms part of a wider comprehensive approach
that includes measures to prevent environmental

destruction and associated livelihoods and to
reinforce governance and encourage security
sector and mining reform in natural resource-
rich developing countries.

Breaking the links
between natural
resources and conflict

For decades the trade in minerals, precious stones
and other commodities has played a central role
in funding and fuelling some of the world's most
brutal conflicts, often further weakening already
fragile States. Revenues from the trade in natural
resources can give abusive armed groups the means
to operate and can provide off-budget funding to
State security forces and corrupt officials hiding
behind opaque company ownership structures.
Armed groups and security forces exerting direct
control at points of extraction or trade can also
generate millions of dollars in cash. In many
instances, these groups are responsible for grave
human rights violations."

In the last sixty years, at least forty percent of

all intrastate conflicts have had links to natural
resources, and the presence of natural resources
makes conflicts twice as likely to recur.’”” Growing
global competition over access to scarce resources
in developing countries, many of which are prone
to economic and political instability, is likely to
increase conflict risks."

Investigations carried out by non-governmental
organisations (NGOs), the UN and others show that
natural resources are being sourced in a number
of areas where such activities pose the very real
risk of funding conflict, instability and human
rights abuses. These materials enter global supply
chains from where they are traded, processed and
manufactured into a wide variety of consumer and
industrial products.

Recent efforts to break the links between
international supply chains and violent conflict
have focused primarily on eastern Democratic
Republic of Congo (DRC). Action is also required to
address the risk of European companies sourcing
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natural resources from other conflict-affected and
high-risk areas. The cases below demonstrate the
global nature of the problem.

¢ In Colombia, where conflict has cost over
218,000 lives, internally displaced between
4.7 and 5.7 million people and resulted in the
forced disappearance of over 25,000 people,
tantalum, wolframite, coal and gold mines and
trading routes are controlled and taxed by armed
groups.” The Revolutionary Armed Forces of
Columbia (FARC), the main group involved in
illegal mining activities, derive up to 20 percent
of their economic resources from control of
Columbia's gold trade. Other groups such as the
ELN and BACRIM profit from the trade to a lesser
degree.”® In mining areas, control over land has
become increasingly militarised and a source of
conflict,'® while 80 percent of the human rights
violations that take place in Colombia occur in
areas where minerals and oil are extracted."”
Up to 10 percent of the Colombian population,
particularly those living in remote areas, remain
directly affected by the conflict.”

e The trade in tin, tantalum, tungsten and gold
has fomented violent conflict in the eastern
provinces of North and South Kivu, DRC for
almost a decade and a half. Although not the
root cause of the conflict, competition over the
control of mines and trading routes has become
an incentive for warring parties to keep fighting.
Rebels and members of the national army
have made millions of dollars through illegal
taxation and control of the trade while inflicting
appalling suffering on the local population.™
In southern Katanga province abuses against
artisanal miners engaged in copper and cobalt
extraction remain prevalent, while child labour
continues to be a serious problem. Cases of
modern slavery have been documented in mines
in North and South Kivu.?® Miners receive very
little for the minerals they extract and face
systemic exploitation. The ore is sold through
supply chains that includes companies in the
central African region and globally.”!

® Burma is exceptionally rich in gems, including
rubies and jadeite, as well as metals such as
copper, tin, tungsten and gold.?? The country's
mining industry has been heavily militarised

for decades, with members of the national
army exerting control over mining, marketing
and export operations.” Burma's military, the
Tatmadaw has one of the worst human rights
records of any army in the world. It reqularly
faces credible accusations of killings, torture,
rape, forced labour, forced displacement and
other crimes.?*

e Evidence of links between diamond mining
companies and security forces loyal to
Zimbabwe's ruling Zanu-PF party points to a
risk that diamond revenues are providing off
budget funding to abusive groups. Members of
the Zimbabwean military and police are board
members or beneficial owners of some of the
country's lucrative diamond mines. The military
and police have been repeatedly accused of
carrying out widespread violence against the
civilian population.”®

¢ |n the Central African Republic (CAR), there
have been reports that the Seleka rebel coalition
used diamond revenues to fund the recent
coup.?® Rebel soldiers have been accused of
committing serious human rights violations since
taking power.?” CAR was suspended from the
Kimberley Process rough diamond certification
scheme following the coup, but porous borders
mean that diamonds will likely continue to reach
international markets, raising questions about
who may benefit from the revenues.

A strong EU regulation based on the due diligence
framework developed by the OECD and the UN
would ensure that minerals traded into the EU are
not linked to conflict and human rights abuses.

If properly implemented, it could also contribute
to more stable economies in countries at risk of
conflict by promoting transparent and accountable
natural resource management.”®

Building on existing
international standards

The State duty to protect is well established in
international law. The International Bill of Human
Rights sets out the State's obligation to protect
human rights,” which is further elaborated by other
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international human rights treaties and standards
including the UN Guiding Principles for Business and
Human Rights (UN Guiding Principles) and pillar one
of the Protect, Respect, and Remedy Framework.*
Under this obligation States have the primary duty
to ensure that businesses operating in conflict areas
where there is a high risk of human rights violations
are not involved with such abuses. This includes
ensuring that companies identify, prevent, and
mitigate the human rights risks of their activities.”

The UN Guiding Principles and pillar two of the
Protect, Respect, Remedy Framework further sets
out the responsibilities of business to respect
human rights, including the responsibility to
conduct human rights due diligence, and refers
specifically to the State duty through ‘Supporting
Business Respect for Human Rights in Conflict-
affected Areas', including by:

“(d) ensuring that their current policies,
legislation, regulations and enforcement
measures are effective in addressing the
risks of business involvement in gross human
rights abuses."*?

Recent efforts by the UN Security Council, OECD
and the United States (US) Congress to develop due
diligence standards for companies sourcing minerals
from conflict-affected and high-risk areas have

led to changes in business practices, particularly

in the African Great Lakes Region. The five-step
due diligence framework developed by the OECD
translates the second pillar of the UN Guiding
Principles, relating to corporate responsibility, into
an operational guide for companies to use when
sourcing from these areas. A broad international
consensus has emerged around the OECD Guidance,
negotiated by a diverse multi-stakeholder working
group and formally adopted in 2011 by OECD
member States, including endorsement by EU
governments.

Together, these initiatives set a clear and consistent
international benchmark and provide companies
with a blueprint for the responsible sourcing of
natural resources. This is particularly useful to
companies operating in complex conflict contexts
where the presence of national government is weak
or even non-existent and the risk of committing
human rights abuses is greater.

Largely in response to the situation in eastern DRC,
numerous public and private initiatives that aim to
break the links between natural resources, conflict
and human rights abuses have referenced the OECD
Guidance.

e Section 1502 of the 2010 US Dodd Frank Wall
Street Reform and Consumer Protection Act
(Dodd Frank Act) requires companies listed with
the Securities and Exchange Commission (SEC),
including European firms, to carry out due
diligence to determine whether their products
contain minerals that have funded armed groups
in DRC. In an accompanying ruling, the SEC
referenced the OECD Guidance as a credible due
diligence standard for companies implementing
the law.®

e The UN Security Council has endorsed due
diligence standards almost identical to those
developed by the OECD for all companies,
including European firms, sourcing minerals
from the DRC.**

® Domestic legislation adopted in the DRC and
Rwanda requires mining and mineral trading
companies operating there to undertake due
diligence that meets the OECD standard.*

The regional mineral certification scheme to

be launched by the International Conference

on the Great Lakes Region (ICGLR), an eleven
government regional body in the African Great
Lakes region, requires traders to undertake OECD
due diligence before being issued with

a certificate.®®

e Several industry initiatives, such as the London
Bullion Market Association's Responsible Gold
Guidance, the World Gold Council's Conflict-Free
Gold Standard and the electronics industry's
Conflict-Free Smelter Programme, have
developed additional guidance for members that
aims to assist business to meet the standards set
out in the OECD Guidance.


http://www.lbma.org.uk/pages/index.cfm?page_id=137
http://www.lbma.org.uk/pages/index.cfm?page_id=137
http://www.gold.org/about_gold/sustainability/conflict_free_standard/
http://www.gold.org/about_gold/sustainability/conflict_free_standard/
http://www.conflictfreesmelter.org/cfshome.htm
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The case for requlation

The EU should adopt a regulation based on the
OECD Guidance and which builds on the principles
for responsible business set out by international
human rights laws and standards, including the
UN Guiding Principles. An EU requlation that is
global in scope and is based on existing frameworks
would ensure that all European companies are
subject to the same requirements as those in other
jurisdictions - notably the US. Such regulations
would streamline company compliance, minimising
costs, and clarify the standard for compliance
against which companies can be assessed by
requlators, investors and consumers.

The UN Human Rights Council's adoption of the

UN Guiding Principles and the endorsement of the
OECD Guidance by EU Member States clearly indicate
that governments expect firms to ensure that their
operations do not fuel human rights abuses. In
reality, however, only a limited number of companies
will meet this expectation on a voluntary basis. There
is a clear need for regulatory oversight.

A decade and a half of reports detailing the links
between minerals and the conflict in eastern DRC,
accompanied by complaints brought to OECD
National Contact Points and evidence of poorly
enforced UN sanctions, have failed to compel
companies to look more closely at their supply
chains in that region.”’

The pressure generated by regulation - as
demonstrated by the passage of Section 1502

of the US Dodd Frank Act - is the single most
effective force in getting companies to take steps
towards more responsible supply chains. Unless
required to do so by law, the majority of companies
will not make sufficient efforts to ensure that

their purchases have not funded conflict, despite
existing international obligations.®® Currently more
than 800% of European companies that use the
four minerals covered by the US law do not have
publically available responsible mineral sourcing
policies and appear to have done nothing to ensure
that the minerals they use do not fund conflict.®®

In addition to helping to sever the links between
natural resources, conflict and human rights abuses,

European due diligence regulation would have clear
beneficial impacts for companies. Transparently
managed supply chains will help companies identify
and safeguard against environmental degradation
and destruction. An EU law would mitigate the risk
of reputational damage for European companies
and would constitute an important step towards
securing sustainable and responsible access by these
companies to key natural resources. If properly
implemented it could also have a positive impact
on local economies in conflict-affected and high-
risk areas, cutting off harmful transactions while
supporting trade that does not contribute to
conflict. The intent of the law should be to enable
trade to continue, but not at the cost of gross
human rights abuses.

Moreover, it is material to business interests that
they respect human rights in their operations since
prevailing international human rights standards
already call for this. Under the UN Guiding Principles
and the OECD Guidance, businesses should already
be collecting, monitoring, and discussing actual and
potential human rights impacts at management
forums. While some companies argue that there may
be costs associated with cleaning up supply chains,
the alternative - whereby European companies
source natural resources and raw materials in a way
that exposes local populations in foreign countries to
the worst forms of human rights abuse - is morally
indefensible. In the long run it is also more expensive
- to companies and to States.” Independent studies
disprove claims by industry lobby groups that tracing
supply chains is too burdensome and costly.*' That
some SEC-listed companies not previously sourcing
minerals from eastern DRC have begun to do so
since US reporting requirements were introduced
suggests that the cost of responsible business is not
prohibitive.*

A substantial rise in consumer, investor and
shareholder awareness and a global shift towards
increased transparency of natural resource
management means that companies that refuse
to source responsibly risk serious damage to
their reputations and investments. As regulatory
initiatives to address the issue gather pace -
notably in the US - European firms could face a
commercial disadvantage internationally if they
fail to address the risk of their business activities
contributing to human rights abuses.
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As one of the largest single markets in the world
with over 480 million consumers,® the EU's leverage
over global supply chains is significant. Requirements
made of SEC-listed companies under Section 1502 of
the Dodd Frank Act accompanied by complementary
EU supply chain due diligence regulation will create a
significant global market shift towards more responsible
sourcing of natural resources. Strong legislation in the
EU will serve to influence other economic regions to
develop similar measures.

What should an EU
requlation look like?

For a European regulation to ensure that natural
resources placed on the European internal market
have been sourced responsibly, the scope of such
a regulation must:

® Be wide enough to apply to all natural resources,
without exemptions,* produced in any conflict-
affected or high-risk area where extraction or
trade risks contributing to or being associated
with significant adverse impacts, including
human rights abuses and conflict;

e Require any natural or legal person established
or registered in the EU who places natural
resources or products* containing these on the
internal market for the first time to undertake
supply chain due diligence that meets the OECD
standard.

The content of such a reqgulation must:

® Be founded on a risk-based approach that targets
harmful parts of trade, protecting responsible
business and avoiding blanket embargoes.
This requires companies to assess actual and
potential adverse impacts arising from their
operations. Properly implemented, this approach
should not prevent trade, but will rather make
it more responsible.*® As detailed in the OECD
Guidance, there are a range of sources available to
companies making risk-based determinations;*

® Require companies to adopt and implement a risk
management strategy that allows for prevention
or mitigation of identified risks within a specified

timeframe, but only where risks are not associated
with significant adverse impacts, such as grave
human rights abuses and conflict;

® Require reqular independent audits. These
are critical to the credibility of a company's
due diligence system and provide investors,
shareholders, consumers and any competent
EU body overseeing audits with a detailed
evaluation of a company's due diligence systems.
Comprehensive audits should include a role for local
civil society and incorporate consultation at mine
sites, and audit reports should be made publically
available in a timely and ongoing manner;

® Require public disclosure of due diligence
efforts. Public disclosure is essential to the proper
functioning and credibility of a due diligence-
based approach. Transparent public disclosure
of due diligence information, risk assessment
measures, and the results of independent audits of
due diligence systems allow for increased oversight
by civil society and downstream purchasers and
can support monitoring efforts by competent EU
authorities. Furthermore, the publication of this
information would complement the EU's broader
transparency agenda;*

e Consider introducing a sanctions mechanism
alongside the due diligence reporting
requirements for cases where companies
wilfully ignore red flags in the supply chain and
knowingly source natural resources that have
funded conflict or human rights abuses.

A mechanism may include a prohibition element
applicable in such cases.*

The EU Timber Regulation (EUTR) provides an
emerging precedent for how the EU approaches
mandatory supply chain due diligence and offers
some lessons with regard to new EU due diligence
legislation. The EUTR requires companies importing
and trading timber products to carry out due
diligence on their supply chains and prohibits placing
timber on the EU market if it was illegally harvested.
Learning from the strengths and weaknesses of the
EUTR,* new due diligence legislation should:

® Be based on OECD due diligence standards and
include an obligation for independent audits and
public disclosure of company due diligence efforts.
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The EUTR does not require independent audit or
public disclosure of due diligence efforts, leaving
investors, shareholders and consumers without
proper assurance that due diligence is being done;

e Expressly state that the legislation applies to any
natural or legal person established or registered
in the EU, giving competent EU authorities the
jurisdictional and practical capability to enforce
sanctions where required;

e C(learly define requirements for company risk
assessments and for a mitigation framework;

e Develop workable alternatives to the voluntary
partnership model applied under the EUTR. These
could be country or region-specific initiatives,
based on context-specific policy dialogues with
third countries or regions that go beyond due
diligence requirements and which are developed
in collaboration with partners and authorities on
the ground.

Accompanying
measures

Requiring European companies to source natural
resources responsibly is a critical step in tackling
and preventing natural resource-fuelled conflict.

However, in order to contribute to long-term
stabilisation and development in countries where
natural resources fuel conflict and human rights
abuses, European legislation must form part of a
wider and complementary approach that addresses
the root causes of conflict and fragility.®’ This may
include tailored support to governance, security sector
and natural resource management reforms in specific
countries or regions, and should encourage respect for
and promotion of human rights and rule of law.

The EU makes use of a wide range of external
policies and financial instruments and should ensure
that it identifies and builds on synergies between
policy areas. European due diligence legislation
should be complemented by development aid
programmes, which aim to build the capacity of
local authorities and local communities to manage
their natural resources sustainably.

The consequences
of inaction

Without legislation obliging companies to clean

up their supply chains, we will be unable to verify
what steps, if any, EU-based companies sourcing
natural resources and raw materials from conflict-
affected and high-risk areas are taking to prevent
financing abusive groups and human rights abuses.
Without legislation it is likely that natural resources
and raw materials that fund conflict and human
rights abuses, and products containing these, will
continue to enter the EU.

Weak supply chain management by European
companies contributes to violence and human
rights abuses in resource-rich regions with
catastrophic consequences for local populations
and local economies. Conflict funded by the trade
in sought-after commodities often causes mass
displacement, food insecurity and ultimately
prevents reconstruction efforts from taking hold.

The activities of unscrupulous businesses also cost
European taxpayers money. The EU provides millions
of Euros in development assistance to countries
where populations are affected by natural resource-
fuelled conflicts. Publically-funded development
assistance aiming to increase security and stability
is undermined when companies, including European
firms, fuel instability through their purchases.

Demand for natural resources is increasing, and

will continue to increase as new global economic
actors emerge and markets expand. In order to
avoid a global race to the bottom, the European
Commission must ensure that those in its
jurisdiction using natural resources source them in
a way that benefits local populations in producing
countries, as much as they benefit European
businesses and consumers. With its significant
market leverage the EU has an opportunity to
influence global supply chains and incentivise other
jurisdictions to take similar action. The best way for
the EU to ensure that European companies do not
contribute to conflict and abuses, is by introducing
a regulation that is reasonable and effective and
which sets out clear supply chain due diligence
requirements for companies.
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endnote 1.
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due diligence when sourcing natural
resources from all conflict-affected
and high-risk areas.
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trafficking of women and children.
Workers can be subjected to cruel and
inhumane treatment and unlawfully
detained by security forces based on
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Conflict over natural resources
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International due diligence standards
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Tin, www.foe.co.uk/resource/reports/
tin_mining.pdf; Wikipedia, Marikana
miners’ strike, http:/[en.wikipedia.
org/wiki/Marikana_miners'_strike;
Western Sahara Resource Watch
website, The phosphate exports, www.
wsrw.org/a117x521.

Ignacio Gomez G, 2012, Colombia’s
black-market coltan tied to drug
traffickers, paramilitaries; The

Center for Public Integrity, 4

March 2012, www.publicintegrity.
0rg/2012/03/04/8284/colombia-
s-black-market-coltan-tied-drug-
traffickers-paramilitaries; Kevin Boyd,
28 May 2009, Federal Lawsuit Alleges
U.S. Mining Company Drummond
Paid Millions to Colombian
Paramilitary www.reuters.com/
article/2009/05/28/idUS192843+28-
May-2009+PRN20090528;

Hannah Aronowitz, 16 March

2011, Drummond paid Colombian
paramilitaries: WikiLeaks Colombia
Reports,. http:/[colombiareports.
co/us-coal-firm-drummond-paid-
paramilitaries-wikileaks/.

Massée F. et Camargo J., 2012, Toledo
International Centre for Peace
(CITpax), V Informe, p.7, Actores
Armados llegales y Sector Extractivo
en Colombia, www.toledopax.org/
uploads/Actores_armados_ilegales_
sector_extractivo.pdf.

Less than 10 percent of the mining
titles have an environmental license
and the Colombian government has
designated an area of 17,089,085
hectares as a “Strategic Mining Area”,
mainly located in the Amazon region,
a unique biosphere area, essential for
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Additional signatories: Acidi Congo (South Kivu), DRC; Action des Chrétiens Activistes des Droits de 'Homme a Shabunda
(ACADHOSHA), DRC; Centre National d'Appui au Développement et & la Participation Populaire (CENADEP), DRC; Centre for

Trade Union and Human Rights (CTUHR), Philippines; Fair Trade Centre, Sweden; Free the Slaves, US; Mark Taylor of FAFO
Institute for Applied International Studies Oslo, Norway; Shan Sapawa, Burma; Voder, DRC.



